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MAY MEETING, 1900. 

The stated meeting was held on Thursday, the 10th instant, 
at three o'clock, p. m. ; the President, Charles Francis 
Adams, LL.D., in the chair. 

The record of the Annual Meeting was read and approved, 
and the list of donors to the Library was also read. 

The President announced the re-appointment of Messrs. 
Edward J. Young, Alexander McKenzie, and Charles C. Smith 
as the Committee for Publishing the Proceedings, and the 
appointment of Messrs. Albert B. Hart, George F. Hoar, 
James F. Rhodes, James Sehouler, and Melville M. Bigelow 
as a Committee on Historical Manuscripts. 

Rev. Dr. E. Winchester Donald, of Boston, was elected a 
Resident Member, and Professor John Bassett Moore, of New 
York, a Corresponding Member. 

The Treasurer said : — 

It will be remembered that our late associate Rev. Robert 
C. Waterston gave by his will, an extract from which is 
printed in 2 Proceedings, vol. viii. pp. 172, 173, four sums of 
$10,000 each to this Society. Three of the sums were to be 
payable after the decease of Mrs. Waterston ; and the other 
sum, which he held in trust under his father's will, was pay- 
able on his own decease. That sum was received by the 
Treasurer in December, 1894, and stands on his books to the 
credit of the Waterston Publishing Fund. 

Since the last meeting of the Society the sum of $25,000 
has been received in full satisfaction of the other three gifts ; 
and it seems proper to take advantage of this occasion to put 
on record a statement of the reasons for this relinquishment 
of a part of the total amount given to the Society. By the 
terms of the will the first specified sum of $10,000 was to be 
paid out of the sale of three valuable pieces of real estate. 
These pieces of real estate were all sold during Mr. Water- 
ston's life, and no other provision was made for the payment 
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of this gift. Legal questions having arisen as to the effect 
of the sale on the bequest, it was proposed to compromise the 
matter. After careful consideration, and acting under legal 
advice, the Council, in order to avoid the expense and delay 
of litigation, authorized the acceptance of the proposed com- 
promise. The sum of $5,000 was accordingly paid over to 
the Treasurer, and now stands on his books to the credit of 
the Waterston Fund. The income is to be used for printing 
a catalogue of the Waterston Collection, for printing documents 
from it, and for making additions to it from time to time. 

No legal questions existed in regard to the other two gifts, 
and they have been received in full. In accordance with the 
terms of the will the second sum of $10,000 has been set apart 
as the Waterston Fund No. 2. The income of this fund is to 
be used for " printing and publishing any important or inter- 
esting autograph, original manuscripts, letters, or documents 
which may be in possession of said Society." 

The other sum of $10,000 is to be used for fitting up a 
room or portion of a fire-proof building for the commodious 
and safe keeping of the Waterston Collection, " or if such 
money is not so needed or is not wholly so used, the remainder 
shall go to add books to this collection under the direction 
of the Standing Committee." 

The President then announced the death of a Resident 
Member, the Hon. William C. Endicott, and of a Correspond- 
ing Member, Mr. John Nicholas Brown, of Providence, Rhode 
Island ; and, after referring briefly to the value of the library 
gathered by Mr. Brown's father and enriched by the son, called 
on Mr. Thornton K. Lothrop, as one specially qualified to 
speak of Judge Endicott. 

Mr. Lothrop said : — 

The Hon. William Crowninshield Endicott, a Resident Mem- 
ber of this Society, died at Boston on Sunday, May 6th, in his 
seventy-fourth year. He was a lineal descendant of Governor 
John Endicott, one of the pioneers w T ho settled at Salem in 
the autumn of 1628, and who from that time for nearly forty 
years was a conspicuous and important figure in New England 
history, holding at different times all the various high public 
offices in the Colony of Massachusetts Bay. On his mother's 
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side he was descended from Casper Crowninshield, one of the 
earliest German immigrants to this country. His maternal 
grandfather, Jacob Crowninshield, was a merchant of Salem, 
who served in the Massachusetts Legislature, was a Member 
of Congress, and was appointed by Jefferson Secretary of the 
Navy, though he was prevented by his illness and death from 
undertaking the duties of this office. 

Judge Endicott was born in Salem on the 19th day of 
November, 1826. He was fitted for college at the public 
Latin School in Salem, graduated at Harvard in 1847 and was 
admitted to the bar in Essex County in 1850. In 1853 he 
formed a partnership with Mr. Jairus W. Perry, a well-known 
lawyer of Salem, and the connection between them continued 
until Mr. Endicott's appointment by Governor Washburn in 
1873 as a Justice of the Supreme Judicial Court of Massa- 
chusetts. During these years Mr. Endicott was for a time a 
member of the Common Council in Salem, and later held the 
office of City Solicitor there for several years. Before his 
appointment to the bench he had been for many years a lead- 
ing lawyer at the Essex Bar, and one of the most prominent 
citizens in that county. 

He was chosen a Resident Member of this Society at its 
Annual Meeting in April, 1864, more than thirty-six years ago, 
and at the time of his death there were only six living mem- 
bers upon our list whose election preceded his. For a few 
years after he joined our Society he took a somewhat active 
interest in its proceedings, and was for two years (1867-1869) 
a member of the Executive Committee ; but his professional 
work and later his official duties gradually occupied the time 
which he might otherwise have devoted to historical labors. 

He delivered the oration at the celebration of the two hun- 
dred and fiftieth anniversary of the settlement of Salem, in 
which he gave a brief sketch of the spirit of the times and the 
influences at work upon our early colonists, of the landing of 
John Endicott and his associates on the sixth of September, 
1628, and of his work in the organization and administration 
of the government before the arrival of Winthrop in June, 
1630. 

After ten years of hard work as a judge, during which he 
had written the opinions of the Court in some of the most 
difficult and important cases that came before it for decision, 
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he was compelled by ill health to resign, and spent two or 
more years in Europe, where he gradually recovered a fair 
measure of health and strength. In 1885 he was appointed 
Secretary of War in President Cleveland's first cabinet, and 
served during the full term of four years. This was the only 
political office he ever held, but both before and afterwards 
he occupied many high places of public trust. He was a Whig 
so long as that party was a living organization, but on its dis- 
solution he joined the Democrats, and in 1884 was the unsuc- 
cessful candidate of that party for Governor. 

Judge Endicott inherited the decision of character, the 
independence, and the courage of his ancestor who led the 
first settlers to Salem. In the grant of lands to those settlers 
John Endicott is set down as " gentleman," and this word 
is certainly equally descriptive of our late member, his de- 
scendant. Judge Endicott was a man of a fine and distin- 
guished presence, of great dignity, of most courteous and 
polished manners, with a carriage and expression which, 
disclosed a keen sense of honor, high breeding, and personal 
self-respect. He was a very attractive man, had charming 
social qualities, many very warm friends, and was universally 
liked and esteemed. In the various offices and positions 
which he held, both public and private, and in his profes- 
sion, he discharged all his duties with credit to himself, to 
the satisfaction of those most interested, and of the public 
generally. His appointment to the bench was acceptable to 
the bar, and his services as judge met with their hearty 
approval. 

While Secretary of War he proposed to return to the 
Southern States the Confederate battle flags which had been 
captured during the Civil War and were in the keeping of the 
government at Washington. For this suggestion he was 
somewhat severely criticised at the time, but as later events 
have shown, in making it he only anticipated the sober second 
thoughts of the people, who are now agreed with him that 
the public display of trophies of the victories gained in our 
Civil War is a serious hindrance to the restoration of that 
harmony of thought and feeling between the two sections of 
this great country which is essential to its permanence and 
prosperity. He was not in accord with President Lincoln's 
administration during the Civil War ; but while he never hesi- 
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tated to express his honest opinions when the occasion 
required, he never thrust them upon others or indulged in 
any act unworthy of a gentleman and a loyal citizen. The 
last years of his life were clouded by a gradual failure of 
his mental powers, and death came to him as a happy 
release. 

Rev. Dr. Edward J. Young said : — 

I desire to present to the Library an old map of the Fed- 
eral Territory drawn in conformity with an Ordinance of 
Congress passed in May, 1785. It belonged to Thomas Blake, 
of Dorchester, who was an officer in the Revolution and served 
through the war, was in the battle of Saratoga, and died in 
Boston sixty years ago, at the age of eighty-seven years. This 
map represents the country extending from the western 
boundary of Pennsylvania to the Scioto River ; and on it are 
marked the Connecticut lands, lands granted to the army, 
lands reserved by Virginia for her military officers; and the 
territory " allotted to the Wyandot and Delaware Nations to 
live and to hunt on"; and in the portion purchased by the 
Ohio Company are designated the lots appropriated for schools 
and religious purposes. 

Mr. Henry W. Haynes spoke of the great value of this 
map, and referred to a small tract, presumably written by 
Manasseh Cutler and published in Salem in 1789, which gave 
an explanation of it, the statements of which are vouched for 
as " just and true " by Thomas Hutchins, of New York, Geog- 
rapher of the United States. Mr. Haynes read from Justin 
Winsor's " Narrative and Critical History of America " (vol. 
vii. p. 536 n. col. 2) statements which showed that both the 
map and the explanation of it are extremely rare. 

Mr. Edward Channing confirmed what had been said, 
and added that he was very familiar with the subject, as he 
had assisted Mr. Winsor in preparing this part of his history, 
and considered the discovery of this map as a remarkable 
" find." 

Mr. Albert B. Hart indorsed the views of the other 
speakers, and regarded it as a matter of much interest that 
this map had been brought to light. 
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Rev. Dr. James De Normandie read an account of some 
alleged diabolical performances at Great Island, near Ports- 
mouth, New Hampshire, as follows : — 

Great Island was long the name of Newcastle, which in 
the early history of the Piscataqua settlement was the Court 
end of Portsmouth. About a third of a mile east by south 
of the last bridge as you go from Portsmouth, there stood as 
early as 1686 a large mansion with a gambrel roof and a hall 
extending through the lower story, with several spacious 
chambers above. The house belonged to one George Wal- 
ton, called a Planter, and among the inmates was one Richard 
Chamberlain, a prominent public functionary under Cran- 
field, being variously styled Justice of the Peace, Secretary 
of State, Clerk of the Court ; and near by was a friend of his, 
also prominent in provincial matters, Captain Walter Bare- 
foot. When Chamberlain went home to England, he wrote 
a book which was printed in London in 1698, and of which 
the following is the name : — 

" Lithobolia : or, the Stone-Throwing Devil. Being an Exact and True 
Account (by way of Journal) of the various Actions of Infernal Spirits, 
or (Devils Incarnate) Witches, or both ; and the great Disturbances and 
Amazement they gave to George Waltons Family, at a place called 
Great Island in the Province of New Hampshire in New England, 
chiefly in Throwing about (by an Invisible hand) Stones, Bricks, and 
Brick-bats of all Sizes, with several other things, as Hammers, Mauls, 
Iron Crows, Spits, and other Domestick Utensils, as came into their 
Hellish Minds, and this for the space of a Quarter of a Year. By 
R. C. Esqr. who was a Sojourner in the same Family the whole Time 
and an Ocular Witness of those Diabolick Inventions. The Contents 
hereof being manifestly known to the Inhabitants of that Province, and 
persons of other Provinces, and is upon record in his Majesties Council 
Court held for that Province. London : Printed and are to be sold by 
E. Whitlook near Stationers Hall, 1698." 4 to, Dedication 2, & pp. 16. 

These preternatural occurrences were supposed to be caused 
by the maliciousness of a neighboring woman who pretended 
that some land of her field had been taken into the bounds of 
this George Walton, and who had been heard to say with 
much bitterness that the said Walton should never quietly 
enjoy that piece of ground. 

This true narration, the writer says, is set down to rectify 
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the depraved judgments and sentiments of such disbelieving 
persons as reject the operations and Being of Witches, and 
convince all who hear without prejudice, by the testimony 
of eyewitnessess almost every day for a quarter of a year 
together. 

One Sunday night about ten of the clock this Richard Cham- 
berlain, Justice of the Peace, lodging at the house of George 
Walton, heard many stones thrown and hit with noise against 
the top and all sides of the house. Walton and his neighbor 
Amazeen, an Italian, had gone to examine the gate between 
their houses, which had a habit of being wrung off the hinges 
and cast upon the ground, and as they returned to the house 
they were assaulted with a peal of stones. 

Everybody in the house was aroused at the strange alarm, 
and all looked out as sharply as possible, it being a bright 
moonlight night, but could make no discovery. Then a 
shower of stones, and some of them as big as the fist, came 
into the entry of the house, whereupon they withdrew into 
the next room, none being hit save only the youth. " Praised 
be Almighty Providence," says R. C, " for certainly the in- 
fernal agent, constant enemy to mankind, had he not been 
overruled, intended no less than Death or maim." Forthwith 
they began a search over the house, but when they came back 
into the room these " unfriendly lapidary salutations" were 
resumed. The windows were broken, and yet the stones had 
a way of coming apparently from the inside, forcing the bars 
and lead of windows out, and falling back into the room, 
and one stone they took out of the glass of the window 
where it lodged itself in the breaking it, in a hole exactly fit 
for the stone. Sometimes they marked the stones and found 
the same ones were taken up and thrown at them again and 
again. Immediately upon going to bed R. C. was awakened 
by another battery, when it seemed as if shelves, pictures, 
books, and everything had been knocked down, and upon all 
the household rushing to his room, they found a stone weigh- 
ing eight pounds and a half which had burst open the door. 
The next day while the men were at work in the field, and 
with Mr. Woodbridge, the divine, present to see, the stones 
came jumping and tumbling on the grass, and upon one per- 
son sceptically asserting he was not persuaded but that the 
boys at work did throw them, the devil rewarded his infidel- 

22 
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ity by a blow with a stone upon the boy, which convinced 
the one and, set the boy a crying. That night R. C. began 
to play upon a musical instrument, when a great stone came 
rumbling into the room, which, he says, was on a much differ- 
ent account than in the days of old, and of old fabulous In- 
chantments, his music being none of the best ; and while many 
gathered at the house on account of the marvellous thing, just 
as the stones were being thrown about, two youths saw a 
black cat in the fields, which was shot at, but missed by its 
changing places, and being immediately at some distance and 
then out of sight. 

The next Monday Walton went by water to a place called 
Great Bay, and as the men were at work in the woods, there 
came another shower of stones, which they gathered up into 
a pile under a tree, and returning after a time found they had 
disappeared, and were again thrown about ; and once when 
returning from Great Bay with a load of hay, about mid- 
way in the river, he found his boat in a sinking condition, by 
the pulling out the stopple in the bottom, — a contrivance or 
combination, says R. C, of the old serpent to have drowned 
my good landlord and his company. 

At one time after a number of prominent persons gathered 
there had been wonderfully affected by these strange things, 
they offered to give testimonials, which R. C. Esqr. then wrote 
down, and several signed a paper attesting the truth of their 
being eyewitnesses of at least half a score of stones that even- 
ing thrown invisibly into the field and entry and chambers of 
George Walton's house. 

One of the worst days was Friday the 4th of August. 
Walton was hit divers times, and all that day as they were 
reaping it ceased not, and there fell above an hundred stones ; 
sickles were bent, and Mrs. Walton, going out to make most 
diligent observation to dispel the incredulity of some, and 
confirm her own belief, met with a severe blow from the un- 
seen Power, and Mr. Woodbridge, the divine, and Mr. Jef- 
frys, the merchant, were all hit and injured. 

Thereafter the stony disturbances grew less, and last of all 
they ended with Mr. Walton, whom going in his boat from the 
Great Island to Portsmouth to attend the council which had 
taken cognizance of the matter, as if to have a final fling at 
him, the devil hit sadly with three pebble stones as big as one's 
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fist, one of which broke his head, which for evidence R. C. 
saw him show to the president of the council; and from a 
stroke of another he complained afterwards to his death. 
The u Lithobolia " closes thus : — 

"Who that peruses these preternatural occurrences can possibly 
be so much an Enemy to his own Soul, and irrefutable Reason, as ob- 
stinately to oppose himself to, or confusedly fluctuate in the Opinion 
& doctrine of Daemons & Spirits & Witches : certainly he that do's 
so must do two things more : He must temerariously unhinge or 
undermine the best Religion in the World ; and he must disingenu- 
ously quit & abandon that of the three Theologick Virtues or Graces 
to which the great Doctor of the Gen tils gave the precedence, 
Charity, through his unchristian & uncharitable incredulity." 

Dr. Samuel A. Green exhibited a volume of tracts relating 
to Rev. George Whitefield, and said : — 

From time to time, either through carelessness or by theft, 
it falls to the lot of all libraries to meet with losses of books, 
etc. Occasionally, in some unexpected way, a volume turns 
up which has long been missing ; and the joy of a librarian 
over such a discovery is far greater than over " the ninety 
and nine which went not astray." Since the last meeting a 
bound volume of tracts has been returned to the Historical 
Society, which was taken out nearly three-quarters of a cen- 
tury ago, and has been missing from the shelves during the 
whole of that period ; and I feel prompted to put the facts 
of the case on record. 

Several weeks ago I received a note from Mr. Jacob T. 
Bowne, of Springfield, Librarian of the International Christian 
Association Training School in that city, saying that he had 
recently come into the possession of a volume of pamphlets 
relating to George Whitefield, which bore the bookplate of 
this Society; and asking if the book was a duplicate here, 
and if it had been either duly sold or exchanged. Of course 
my curiosity was somewhat excited, and at once I had the 
matter looked up. After an examination I found that the 
stray book belonged to a set of three volumes, the other two 
being bound uniformly, and both marked " Whitfield " on the 
back; and furthermore that all three were lent out to the 
same person on June 12, 1826. On communicating these 
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facts to Mr. Bowne, he very promptly returned the book to 
the library. The three volumes are made up of tracts relat- 
ing to George Whitefield, which for the most part had once 
belonged to the Eliot family, Andrew, John, and Ephraim 
(father and two sons), and had been given to the Society by 
the representatives of that family during the years 1791 and 
1792. They were bound soon after the tracts were received, 
probably in 1792, and in uniform board covers with the same 
lettering on the back. There is no record to show when the 
first volume was returned ; but the second has on a fly-leaf 
the following memorandum in the handwriting of Dr. John 
Appleton, formerly Assistant Librarian, and signed with his 
initials : " This volume was found in the Library of a de- 
ceased clergyman in New Haven, Conn, and returned to 
the Massachusetts Historical Societv, by Franklin B. Dexter, 
Tutor in Yale College, July 28, 1866. J. A." The third 
volume came back ten days ago, on April 30, and now stands 
side by side with its two mates, from which it has been so 
long separated. 

In justice to the memory of the minister who had the 
books out, and to that of his family, I will add, as a postscript, 
that the delay was undoubtedly caused by carelessness and 
negligence on their part, and not through any dishonest 
motive. 

It was the practice of early Librarians of the Society to 
enter, on a fly-leaf of each volume of miscellaneous tracts, the 
titles contained therein, as well as occasionally other memo- 
randa. A bound volume marked "Sermons" on the back — 
of which the first title is " The Church of Ephesus arraign'd" 
(Charles-Town, S. C, 1768); and the last title U A Short 
Narrative of the Extraordinary Work at Cambuslang" [in 
Scotland], etc. (Boston, 1742) — has a note at the end of the 
book, written by John Eliot, Librarian, 1791-1793, 1795-1798. 
The note evidently alludes to these Whitefield pamphlets, now 
forming the three volumes, and shows the care and diligence 
used by the Librarian in collecting them. It is also equally 
clear that he intended to include " A Short Narrative of the 
Extraordinary Work at Cambuslang" in one of the "Whit- 
field " volumes ; but instead of doing this, the binder put it in 
the volume which is mentioned above and marked " Sermons " 
on the back. His note is as follows : — 
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There is no persuading Bookbinders to do as you desire them. 

Besides the misplacing of several pamphlets & paying no regard to 
the date, tho ? arranged for him by the Librarian, he must take this 
Narrative of the work at C. from the parcell which were collected with 
great diligence 3? many months assiduity ; fy where all the Cambuslang 
pieces preceeded the other works of the Whitefieldian controversy. 

Two books are spoiled to the no small vexation of M r E. who hath 
had his patience tried often in this way. 

Use — or Caution. 

Never send but pamphlets enough to fill one volume — let these be 
bound in boards only till you have seen them — then may you alter the 
arrangmf before the finishing. Otherwise you must stand over the Book- 
binder till there is not a bare possibility of his mistaking. 

Mr. James F. Hunnewell presented a beautiful etching of 
the New South Church, on Church Green, of which the late 
Rev. Dr. John T. Kirkland and the late Rev. Dr. Alexander 
Young, former members of this Society, were ministers. 

An informal discussion ensued over the historical tradition 
connected with the " Washington Elm," at the junction of 
Garden and Mason Streets, opposite Cambridge Common. The 
condition of the tree had recently been a newspaper topic ; 
and it had been alleged, in connection with its possible early 
removal, that no contemporary or reliable evidence existed 
that Washington ever assumed command of the American 
army under the tree, while the tradition to that effect could 
not be traced back beyond 1820. The opinion of the President 
as to the probabilities in the case was finally asked, he having 
at one period had some military experience. 

The President thereupon remarked that, while he usually 
felt very scant respect for tradition or recollection as a basis 
of history, and though he did not pretend to have looked into 
the authorities in the case under discussion, yet the probabili- 
ties, as he understood them, were so strongly in favor of this 
particular tradition that he was disposed to give complete 
credence to it. The facts must first be taken into careful con- 
sideration. That of July, 1875, at Cambridge was not the ordi- 
nary assumption of control of an army by a general newly 
appointed to its command ; such, for instance, as the command 
of the Army of the Potomac when General Hooker succeeded 
General Burnside, or General Meade succeeded General Hooker. 
On the contrary, the circumstances of 1775 were peculiar. 
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Before the arrival of Washington the troops in front of Boston 
were merely the militia of several distinct colonies acting in 
co-operation, each under its own independently commissioned 
commander. Those of Massachusetts were commanded by 
General Ward, commissioned by the provincial Congress of 
Massachusetts; those of New Hampshire were under the 
command of General Stark, commissioned by that State ; those 
of Connecticut were under the command of General Putnam, 
and so on. These distinct commands were now to be consoli- 
dated into a continental force, and the officer regularly com- 
missioned by Congress was to take command of it. The troops 
were nearly all of the New England States ; the officer was a 
Virginian. 

Washington was not sensational, but he was sensible. 
While he was not at all the man dramatically to flourish his 
sword, or go through any other empty show under an elm-tree 
on a July, or any other, morning, he was soldier enough to 
give its proper importance to a dignified and imposing bearing 
as a factor in discipline. Especially must this have been de- 
sirable in the case of a force made up of material which had to 
be shaped into an army. Washington's immense native good 
sense, as well as his experience, would have made him very 
much alive to these facts. 

Under these circumstances, the probabilities are that the 
act of taking command would be emphasized ; that is, the occa- 
sion would be made one of great state and much military form. 
Such, at least, is the natural assumption. The commander 
would be introduced to his army ; not, so to speak, sneak into 
its control. 

The continental forces were then encamped in Cambridge 
in the vicinity of the College. It must be remembered that 
the houses we now see in that neighborhood were not then 
built ; there was no fence about the Common ; the principal 
body of the army was there concentrated and encamped. The 
natural course, under such circumstances, would have been to 
have these troops drawn up on the parade ground in front of 
their camp, upon a given day, when the newly appointed 
commander-in-chief would appear and formally assume his 
functions. 

Assuming this, the parade ground on which the forces 
would naturally have been drawn up would have been the 



1900.] REMARKS BY MEMBERS. 175 

Common. Quite as naturally they would have faced towards 
the Worcester road, the main thoroughfare from Cambridge to 
the interior. When the hour fixed for the ceremony had 
arrived, Washington, mounted, in full uniform and accom- 
panied by his staff, would unquestionably have taken his posi- 
tion at some prominent and convenient point, in front of the 
line ; and no point could have been more convenient for that 
purpose than where the roads parted, one leading to his head- 
quarters, in the immediate vicinity of the so-called " Washing- 
ton Elm." The army drawn up for review would then have 
faced him, with its officers at their proper positions in front of 
the line. Following the usual order in such cases, which it 
may be assumed was at that time in vogue, the commission 
of the new General-in-Chief would then have been read before 
the command, thus paraded, by the adjutant of the army, who- 
ever that may have been. After the reading was finished, 
the senior officer, now superseded in command, probably Gen- 
eral Ward, would have given the order to present arms. The 
drums would have rolled, the standards been dipped, arms 
presented, and a salute fired. The new commanding general 
would then have drawn his sword, with it returned the salute, 
and in so doing formally assumed command. 

Such would undoubtedly have been the natural order of 
performances, and to this natural order of performances the 
locality lends itself in all respects. On general principles, 
therefore, the President said, he had great faith in the correct- 
ness of the tradition. The probabilities seemed strong that, 
in the immediate proximity of the elm, probably just in front 
of it, in exact accordance with the tradition, Washington did, 
on some day shortly after his arrival at Cambridge, not only 
assume command, but actually draw his sword in so doing, 
before the now consolidated force there paraded to do him 
honor, and to lend all possible military form and state to the 
occasion. The burden of proof seems to be upon those who 
seek to discredit the tradition. The probabilities all are in 
its favor. 

Mr. Edward Channing gave an interesting account of a 
recent visit to some historical places in Virginia, and partic- 
ularly described the present condition of Jamestown, the site 
of which was being gradually washed away. 

Remarks were also made during the meeting by Messrs. 
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Henry W. Haynes, Albert B. Hart, Lucien Carr, 
Samuel A. Green, Edmund F. Slafter, Andrew McF. 
Davis, Alexander McKenzie, and the President. 

Mr. Thornton K. Lothrop communicated the memoir of 
the late Hon. John Lowell, LL.D. (H. U. 1843), which he 
had been appointed to write for publication in the Proceedings. 

A new serial comprising the record of the March and April 
meetings was ready for delivery at this meeting. 
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MEMOIR 

OF 

JOHN LOWELL, LL.D. 

BY THORNTON K. LOTHROP. 



John Lowell, the fourth of that name in direct descent from 
the first minister of Newburyport, who died in 1767, was born 
in Boston on the 18th of October, 1824. His father, John 
Arnory Lowell, and his grandfather, as well as himself, were 
members of the Historical Society, and their memoirs are to 
be found in our Proceedings, vol. ii. pp. 160-169, and second 
series, vol. xii. pp. 113-129. 

At the time of his birth his father was living on the lower 
(southerly) corner of what are now Bedford and Chauncy 
Streets, but at that time, between Bedford and Summer 
Streets at the point where Chauncy Street now turns off, 
there was on Summer Street a place called Chauncy Place, 
running about two-thirds of the way through, and then closed 
by a brick wall with two openings for foot passengers, but 
none for vehicles, and turning up from Bedford Street a 
similar place called Bedford Place, on the upper side of which 
and next to the wall stood the house of Judge Charles Jackson, 
having a large garden and pear orchard extending down the 
place until it touched the garden of Judge Prescott, which 
stretched from there up Bedford Street towards Washington. 
The lower side of Bedford Place was occupied by a row of 
brick houses, and in the one at the corner, as has already been 
said, John Lowell was born. 

In Chauncy Place, next to the dividing wall between that 
and Bedford Place, stood the Chauncy Hall School, then under 
the management of a well-known teacher, Gideon P. Thaj^er. 
To this school, partly perhaps from its nearness as well as for 
its reputation, Judge Lowell was sent, as soon as he was old 

23 
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enough to go to a man's school. He was fitted for college 
in the private school of Daniel G. Ingraham, who kept for 
more than twenty years the leading private classical school in 
Boston ; and graduated from Harvard in 1843 at the age of 
eighteen years, with high distinction in Greek, Latin, Philoso- 
phy, and History — indeed it would seem that he must have 
been recognized as especially proficient in Greek, as at the 
Exhibition in October, 1841, he was one of the speakers in 
a Greek dialogue, " Extract from Shakespeare's Henry the 
Fourth: Glendower and Hotspur"; and at the corresponding 
Exhibition in the following year, had a Greek oration, " Bvpcov 
iv 'EWdBt" He was among the first scholars in his class : of 
his Commencement part, an English oration, the Rev. Dr. John 
Pierce wrote in his diary : " The subject of this oration was 
i The Battle of the Nile ' — eight minutes in length, a summary 
of the principal facts." 2 

After leaving college Lowell entered the Dane Law School, 
and remained there for the full course of two years. He was 
then for a year in the office of Mr. Charles G. Loring, and was 
admitted to the bar in 1846. Directly afterwards he wont to 
Europe with his father and family, and was absent about a 
year. On his return he formed a connection with his brother- 
in-law, Mr. William Sohier, and began the practice of the law. 
This connection lasted until 1857, when he took an office by 
himself. 

The business in Mr. Sohier's office was mostly chamber 
practice and largely connected with the management of trust 
estates, and Mr. Lowell's work there was not such as to give 
him the opportunity for any especial display of ability, or to 
attract any one's attention. His name, I think, appears only 
twice in the Massachusetts Reports for this period. In the 
autumn of 1857 he separated from Mr. Sohier almost at the 
moment when the financial difficulties of that time were reach- 
ing their crisis. These difficulties affected very seriously the 
manufacturing interests of this part of the Commonwealth, and 
many of the large mercantile firms who had been the agents 
of the factories. The family and business connections of Mr. 
Lowell and his father naturally caused him to be consulted in 
some of these matters, and he thus became interested in the 
consideration of questions arising in bankruptcy and insol- 
1 2 Mass. Hist. Soc. Proceedings, vol. v. p. 237. 
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vency, a branch of the law in which as a judge he subsequently 
acquired a well-deserved and wide-spread reputation. 

He continued in the practice of the law until 1865. During 
part of this period he had charge of the " Law Reporter," a 
monthly journal then published in Boston. From May, 1856, 
he was for two years its sole editor, and afterwards until 
April, 1860, joint editor with Mr. Samuel M. Quincy of the 
Boston bar. Four volumes (vols. 19, 20, 21, and 22) were 
published while he was editor. 

Upon the resignation of Judge Sprague of the United States 
District Court of Massachusetts, in March, 1865, Mr. Lowell 
was appointed his successor. The appointment was wholly 
unsolicited by Mr. Lowell. It was made upon the recom- 
mendation of a few of the leaders of the Suffolk bar; the 
letter which they addressed to the President was written by 
Mr. Charles G. Loring, and was signed by himself, Mr. Charles 
B. Goodrich, Mr. Sidney Bartlett, Judge Josiah G. Abbott, 
Mr. Samuel E. Sewall, Mr. Edward D. Sohier, Mr. George 
Bemis, and Mr. Dwight Foster ; it was carried to Washington 
at the same time with Judge Sprague's resignation by Mr. 
Richard H. Dana, Jr., who was then the United States attor- 
ney here. The nomination was suggested to Mr. Lincoln by 
Mr. Sumner and Mr. Dana, and was made and confirmed on 
the same day. 

The appointment was one peculiarly gratifying to Mr. 
Lowell, for his great-grandfather, Judge John Lowell, had 
been appointed in 1789 by General Washington to this same 
office, and was the first District Judge of the United States 
for the District of Massachusetts ; and Mr. Lowell felt a 
natural and proper pride and pleasure in succeeding to the 
honorable position and duties of his ancestor. In 1878, on the 
death of the Hon. George F. Shepley, Judge of the Circuit 
Court of the United States for the First Circuit, he was 
made Circuit Judge, thus again succeeding his great-grand- 
father, who had been appointed by President John Adams to 
a similar position in the court which the Federalists created 
in the last year of President Adams's administration, only to 
have the act creating it repealed and the court destroyed by 
the Democrats under Jefferson, as the simplest mode of getting 
rid of the Federalist judges whom Adams had appointed. 

In May, 1884, a little more than nineteen years after his 
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first appointment to the bench, Judge Lowell resigned his 
position as Circuit Judge, and resumed the practice of the law 
in Boston. His long period of service as a judge had given 
the public ample opportunity to recognize his legal ability and 
wisdom, and from the time he returned to the bar until his last 
short illness, he was fully occupied with professional work. 
He served as arbitrator, or sat as a commissioner or special 
master in many causes and matters of importance ; he was 
retained as counsel in litigations involving large interests and 
difficult questions, and his advice was constantly sought in 
solving the perplexities that arise in the administration of the 
law of bankruptcy. Fortunately for him this professional 
work was interesting and stimulating and sufficiently engross- 
ing to distract his mind from domestic griefs and anxieties, 
which weighed upon him heavily at intervals. 

During these years he visited Europe two or three times in 
the summer with his family, before a severe accident to his 
wife rendered it difficult for her to travel. 

He married, in 1853, Lucy Buckminster, the only daughter 
of our late associate Mr. George B. Emerson, whose memoir 
may be found in our Proceedings, vol. xx. pp. 232-259, and 
of Olivia Buckminster, his wife, daughter of the Rev. Joseph 
Buckminster, of Portsmouth, New Hampshire, and sister of 
the Rev. Joseph Stevens Buckminster, of Brattle Square 
Church, Boston. For some time after his marriage, Judge 
Lowell lived at No. 11 Chestnut Street, in the house in 
which his wife was born, but in 1858 he purchased a farm 
lying between Chestnut Hill and Hammond's Pond, where he 
lived until his death on the 14th of May, 1897. He had 
inherited a taste for country life and an interest in trees 
and plants, shrubs and flowers, from which he derived dur- 
ing these years great enjoyment ; and the time which he 
passed in going about his place, in looking at the improve- 
ments he had made, and considering those which he pro- 
posed to make, undoubtedly contributed to the preservation 
of his health and the prolongation of his life. He was not 
a man of a remarkable physique, yet until his last illness it 
is doubtful whether he was ever detained from his office for 
two days at a time by any physical ailment. 

In addition to the labors of his profession he filled during 
these latter years many positions of importance and responsi- 
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bility. In 1896 he was appointed, by Governor Wolcott, 
chairman of the commission to revise the laws of Massa- 
chusetts on the subject of taxation, and held this office at 
the time of his death. He was also Vice-President of the 
Massachusetts General Hospital, of which he had been for 
many years one of the Trustees ; was one of the Trustees of 
the Peabody Education Fund, an Overseer of Harvard Uni- 
versity, and a Fellow of the American Academy. He 
received the degree of Doctor of Laws from Williams College 
in 1870, and from Harvard in 1871. He was elected a 
member of our Society in September, 1878, and was one of 
the Council in the years 1887-89. His professional and other 
labors fully occupied him ; but he prepared for the Society 
the memoirs of his grandfather and of our late associate Mr. 
Edward Bangs ; at the meeting in commemoration of the his- 
torian Parkman he made a brief, but very appreciative and 
suggestive speech, and he left a substantial proof of his inter- 
est in our prosperity by a legacy of three thousand dollars. 

Before his appointment as District Judge, Mr. Lowell's 
work at the bar had been chiefly office practice. His clients, 
if not very numerous, were warmly attached to him, were 
continually demanding his counsel, and had the most implicit 
confidence in the opinions he gave them. When consulted 
by any one of them, he rarely looked at a book ; but after 
hearing what the client had to say, would sit perfectly quiet 
until he had sufficiently considered the question, and then 
advise him in a way showing intuitive sagacity and famil- 
iarity both with the fundamental principles of the law and 
their application by the courts. He was always a diligent 
student, reading carefully, digesting slowly, and assimilating 
thoroughly what was new or seemed to him important in the 
volumes of reports that from time to time appeared, so that 
when his judicial work began he was well equipped for the 
duties that devolved upon him. 

The District Court of the United States, of which he was 
at first appointed judge, is a court of limited and peculiar 
jurisdiction ; it has the exclusive cognizance of admiralty 
and maritime cases and of all crimes committed upon the 
high seas ; it is also a prize court, and sits as a criminal court, 
for the trial of offences against the laws of the United States, 
such as violations of the post-office and revenue laws, etc. 
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The number of jury trials in this court is however very 
limited and mostly confined to criminal cases, usually of 
great simplicity. Judge Lowell's want of experience in prac- 
tice before a jury and in dealing with juries was for this 
reason a source of much less embarrassment to him in this 
court than« it would have been in most others. He had, in 
fact, before his appointment tried only one jury case, and 
was perfectly aware of the difficulties under which he labored 
in public speaking. Time and constant practice diminished 
these difficulties, and made it more easy for him to preside 
at jury trials, as he gradually overcame the obstacles which 
sprang largely from his want of training and experience, and 
a lack of confidence in himself. 

The Civil War was not over when he was appointed to the 
bench, and the effects of the destruction of our merchant 
marine by the guns of the Confederate cruisers, and of the 
transfer of our ships to foreign owners, now so evident in 
many other ways besides that of the sadly diminished num- 
ber and importance of the suits in Admiralty, had not then 
made themselves thoroughly felt. At the time of his appoint- 
ment there were many causes pending which Judge Sprague's 
long illness had prevented his hearing, and Judge Lowell had 
at first no lack of Admiralty suits of all kinds, including 
some difficult questions in prize causes. The principles and 
practice of the Admiralty Court were especially congenial to 
him. He was in full sympathy with the tenderness which 
that court has always shown for the ignorant and improvi- 
dent sailor, and the cardinal rule of the Admiralty that no 
error of statement, or technical defect, or mistake in the kind 
of relief asked for should interfere with or prevent such a 
decision of a cause as would work substantial justice between 
the parties, was in entire harmony with his view as to what 
should be the aim of all courts and judges so far as the es- 
tablished rules of law and the decided cases would permit, — 
an opinion which he held so strongly that for his efforts to 
attain this end he was at times called " wayward " in his 
decisions. 

At the time of Judge Lowell's appointment there was no 
national bankrupt act in force, although there was an insol- 
vent act in Massachusetts with which and its operation he 
was very familiar ; but two years after he became the judge of 
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the District Court, Congress passed the National Bankrupt 
Act of 1867, in the administration of which he won a distinc- 
tion which placed him among the foremost, — it is perhaps 
not too much to say, at the head of the judges in this country 
having original jurisdiction of cases in bankruptcy and charged 
with the administration of this law. 

As has already been said, the subject of bankruptcy had 
interested him many years before his appointment to the 
bench ; he had begun the preparation of the treatise on this 
branch of the law which since his death has been published 
by his son, and the work he had done on this book had mad6 
him unusually familiar with the underlying principles of the 
bankrupt laws and the adjudicated cases. The purposes of a 
bankrupt act, — to secure the equitable distribution of an 
insolvent debtor's assets among his creditors, to grant him his 
discharge from his antecedent liabilities if he has honestly 
surrendered all his property to be so distributed, — and on the 
other hand, to prevent such a debtor from receiving the bene- 
fit of the act, if he has fraudulently concealed for his own ad- 
vantage a part of his estate, or unfairly preferred some of his 
creditors, — these purposes equitable in both aspects, and the 
simplicity and directness of the methods of procedure under 
the practice in bankruptcy, were all in harmony with Judge 
Lowell's convictions of the useful and beneficent purposes of 
the Law and Courts of justice, and made the administration 
of this law a work for which he was especially well suited, 
which he enjoyed, and which he discharged not merely to the 
satisfaction of the bar, but to the approval of that class of the 
community whose interests are most affected by it, and who 
are perfectly able to judge whether it is well and wisely 
administered. 

Upon Judge Lowell's retirement from the bench in May, 
1884, the merchants of Boston invited him to a public dinner, 
that they might have an opportunity of testifying their high 
esteem and affectionate consideration for him as an adminis- 
trator of the laws which most nearly concerned them in their 
business relations, whose decisions and interpretations of these 
laws had received the approval of the mercantile community 
throughout the land. This unusual tribute coming from the 
source from which it emanated, was most gratifying to Judge 
Lowell as a proof that his administration of the bankrupt law 
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had not only been in accord with the strong common sense of 
the business men of the community, but also with the prin- 
ciples of justice and equity which it has been the aim of every 
well-intended law of bankruptcy to carry out. The mercan- 
tile community still further showed its appreciation of him by 
requesting him at a later date to prepare a new bankrupt act 
to be laid before Congress. But this act was unfortunately not 
passed. 

The jurisdiction of the Circuit Court of the United States 
for the First Circuit, of which Judge Lowell was appointed 
judge in 1878, includes the States of Maine, New Hampshire, 
and Rhode Island, as well as Massachusetts ; his duties as 
Circuit Judge brought him in contact with the members of 
the bar and with the people of all these States ; that he dis- 
charged these duties to their satisfaction was shown by the 
attendance of lawyers from every State in the circuit at the 
bar meeting in Boston after his death, and by the abundant 
testimony they gave of their recognition and thorough appre- 
ciation of his worth and ability, both as a magistrate and a 
man. The business of the Circuit Court is quite different 
from that of a district court. It has no original jurisdiction 
in bankruptcy or admiralty, but in these matters sits only as a 
court of appeals. It deals more largely with cases at com- 
mon law and with civil suits for violation of the revenue 
laws. It has also jurisdiction of patent causes, a branch of 
the law which is thought to require some special aptitude 
for and knowledge of mechanics as well as of the physical 
sciences. Neither Judge Lowell's professional work at the 
bar nor on the bench had ever brought him to the study of 
this branch of the law, and he was at the outset and contin- 
ued to be unduly distrustful of his ability to master and 
properly decide the patent cases that were brought before him. 
As he occasionally jocosely expressed it, " he was afraid of only 
one thing in the law, — those infernal machines." But he 
applied himself with the conscientiousness and thoroughness 
that distinguished all his work to the study and investigation 
of these cases, and by the common consent of the counsel who 
came before him in patent causes, proved himself an excellent 
patent judge. 

His judicial opinions are marked by clearness of thought 
and the direct, terse, and vigorous expression of it, with no 
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digressions and no discussions or dicta not absolutely necessary 
to the determination of the precise points before him. In de- 
ciding a cause he took the line of least resistance ; if it were 
a short cut he availed himself of it, and this not so much 
because this course saved him labor, as because he intended 
his judgment to be confined to the determination of the case 
actually before him. He was careful, therefore, not to stray 
from the real questions at issue, and to avoid being beguiled 
into by-paths of interesting legal investigation which had but 
little or no tendency to enlighten or aid him in arriving at 
his conclusions, and were not important in determining his 
final results. 

He had a natural aptitude for the law, one might almost 
say a legal instinct, and this was strengthened and quickened 
by thought and study ; he possessed as a judge a remarkable 
intuition " for perceiving on which side lay the justice of any 
case, and an equally remarkable ingenuity in showing that a 
decision in favor of that side was in accordance with the 
settled rules of law." When he found himself obliged to 
yield to precedents which prevented what justice seemed to 
him to require, he did so with a reluctance which he never 
tried to conceal and sometimes openly expressed. His quiet 
humor not infrequently enlivened a trial and occasionally ap- 
peared in his opinions, as when in denying a motion to set 
aside a verdict because one juror had been asleep during part 
of the trial, he said, " If one of the jurors was asleep the de- 
fendant should have called attention to the fact at the time. 
There is no suggestion that it is newly discovered, and I can- 
not now say that the defendant may not have thought his 
interests were promoted by the actual course of the trial in 
this respect." Or to quote one more instance, — in a suit 
where a ship-owner contended that the master had forfeited 
his wages by taking on board some casks of Madeira wine, the 
ship articles prohibiting him from carrying distAlled spirits 
under penalty of forfeiting his pay, Judge Lowell demolished 
the elaborate argument of the counsel for the ship-ow^ner by 
saying, " Wine is not distilled spirits, and cannot be made so 
by a usage of the port of New Bedford or any other process 
that I am acquainted with, except distillation." 

It is difficult, and perhaps out of place in a memoir like 
this, to attempt any illustration of the characteristics and 

24 
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qualities of Judge Lowell as a magistrate ; but there is one 
decision of his which so fully exhibits these that I may per- 
haps be pardoned for endeavoring to state it so that it may 
be intelligible to the general reader. 

Under our revenue laws a person who pays moneys de- 
manded of him as duties upon an importation into the United 
States cannot recover them back, even though they were not 
legally due, unless he first makes a protest to the Collector, and 
if that officer decides against him, appeals to the Secretary 
of the Treasury. If the Secretary confirms the Collector's 
action and the importer pays the duties demanded, either in 
order to obtain possession of his goods, or, if he already has 
them, in order to prevent the government's compelling him to 
return them, as it has a right to do within a limited period, he 
may then sue the Collector and recover the money if it was 
wrongfully exacted ; but if this period has elapsed and the 
government can no longer recall the goods, and the importer 
then pays the sum demanded as duties, it is in law a voluntary 
payment, and the money cannot be recovered. 

It had been decided in the United States Circuit Court 
in New York that if an importer under such circumstances 
refused to pay and the government sued him, he had no 
defence to the action, that the decision of the Secretary in 
every such case was final and conclusive as to the amount 
to be paid as duties on the particular importation as to which 
the appeal was taken, and that the importer could not be 
permitted at the trial to introduce evidence that the deci- 
sion was wrong, and the goods not liable under the tariff to 
the duties demanded by the Secretary and Collector. 1 And 
this case had been cited with approbation by the Supreme 
Court. 

In this state of the law the government brought suit in 
Massachusetts to recover an amount claimed as duties, in a 
case where the importer insisted that the decisions of both 
the Collector and Secretary had fixed the duties at a higher 
rate than that imposed upon the goods under their proper 
classification in the tariff. The government relied upon the 
decision in the New York Circuit Court which has just been 
quoted, and its apparent approval by the Supreme Court, and 
objected to the admission of any evidence tending to show the 

1 7 Benedict's Reports, 251. 
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Secretary's action to be wrong. The monstrous injustice of 
permitting an executive officer to require on an importation 
duties which an importer claimed to be in excess of the tariff, 
and then denying the importer the right to raise an issue in 
a court of law as to the correctness of that officer's action, 
shocked Judge Lowell's sense of justice ; and instead of accept- 
ing the New York decision as final, he reviewed the whole 
question, criticised this decision, to use his own language, 
" with as much freedom as if he had made it under like cir- 
cumstances, that is, when important considerations affecting 
the decision were not argued and escaped notice," showed 
that the approval of the Supreme Court, carefully examined, 
was limited to so much of the opinion in the New York case 
as declared that, in order to maintain his rights in court, an 
importer must show an exact compliance with the requirements 
of the statutes, and prove his protest to the Collector and ap- 
peal to the Secretary. This proof having been given in the 
case before him, Judge Lowell admitted the evidence offered 
to show that the decisions of the Collector and Secretary were 
wrong, and finally gave judgment for the importer. 1 The case 
was carried by the government to the Supreme Court of the 
United States; 2 that Court tacitly acquiesced in Judge 
Lowell's construction of its previous dicta as to the case in 
New York, affirmed his judgment, and relieved the govern- 
ment from the injustice and opprobrium of allowing its pub- 
lic officers, under cover of law, to exact money from a citizen 
in violation of a statute, leaving him without any opportunity 
of resistance or defence. 

Any attempt to characterize Judge Lowell's judicial quali- 
ties would be imperfect if it failed to recognize and call 
attention to the fact that he had not merely the respect, but 
the warm affection of the members of the bar. His simple 
and unassuming manner claimed nothing, yet no one ever 
thought of treating him with discourtesy. His natural kind- 
ness led him to treat the youngest counsel with a never fail- 
ing consideration, and to listen patiently to their arguments 
however crudely presented ; and both on and off the bench 
he was always, in his relations with them, cordial, friendly, 
and ready to give them the benefit of his wisdom and learn- 
ing in any difficulty in which they might ask his advice, doing 

1 Fed. Reporter XIV. 682. 2 12 Q TJ. S. p. 109. 



188 MASSACHUSETTS HISTORICAL SOCIETY. [May, 

this in such a manner that he rather seemed to be receiving 
than conferring a favor. 

He was not merely a learned lawyer ; he was a lover of 
books, a great reader, catholic in his tastes, and spending in 
his library many of his hours of rest and recreation. In pri- 
vate life he was an agreeable companion, a loyal friend, a most 
devoted husband and father. He was not a demonstrative 
person, but "a quiet, self-contained, thoughtful, courageous, 
affectionate man, who kept his eye single for the right and 
the true, who did every duty with keen thoroughness, and 
who found his greatest pleasure in the companionship of those 
nearest and dearest to him." 

Judge Lowell published two volumes of his decisions w r hich 
were edited by himself ; various other opinions of his are to 
be found in the Federal Reporter and similar publications. 
His contributions to the Law Reporter during his connection 
with that periodical cannot be identified. An article on Gen- 
eral Average, to be found in the Harvard Law Review, vol. ix. 
p. 185, is all that he is known to have printed after leaving 
the bench, except the two memoirs written for this Society, 
which have already been mentioned. 



